United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


IN THE 


United States Court of Appeals 


For rue District or CotumsBia Circuir 
Unter States Court of Appeal 


or 


No. 16,310; 


sane WU Mini 


Letaxp A. CHapreLLe, Appellant “ > 


v. 
oe ee 
xm, et al., Appellees 


CLERK 


Appeal from the United States District Court for the 
District of Columbia 


Paci M. Rxopes 
Sommers T. Brown 
612 Barr Building 
Washington 6, D. C. 
Attorneys for Appellant 
Of Counsel: 


Raopves, Sirus & Brown 
612 Barr Building 
Washington 6, D. C. 


Puss or Braow S. Apacs, Wasxnrcrom, D. C. 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellant, the questions presented 
are: 


1. Does a motion to dismiss on the ground of laches, sup- 
ported only by a showing of the pertinent time lapse prior 
to the filing of the suit, affirmatively raise the defense of 
laches? 


2. Does the time lapse, standing alone, of approximately 
thirty-four (34) months between the date of the exhaustion 
of the available administrative remedies and the institution 
of a civil action seeking various equitable reliefs constitute 
laches per se as to all reliefs sought? 


3. Were the allegations of the complaint and the appel- 
lees’ showing of the pertinent time lapse prior to the filing 
of suit sufficient facts upon which the Court could sustain 
a defense of laches? 


4. May the equitable defense of laches be raised by mo- 
tion to dismiss for failure to state a claim upon which relief 
can be granted? 


5. May the equitable defense of laches be raised, prior 
to pleading it in a required responsive pleading, by a motion 
to dismiss treated as a motion for summary judgment? 


6. Will summary judgment sustaining defense of laches 
lie in absence of showing of any material facts on disputed 
issues of changed conditions and resulting prejudice? 
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v. 


Duper C. SHarp, as Secretary of the 
Department of the Air Force 


and 


Rozert W. Jones, Frevertck J. Lawroy, Barsara Bates 
Gunperson, as Commissioners of the Civil Service 
Commission, Appellees 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States 
District Court for the District of Columbia granting appel- 
lees’ motion to dismiss appellant’s complaint (treated as a 
motion for summary judgment) and entering summary 
judgment thereon. 
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Appellant’s cause of action arose under the Constitution 
and laws of the United States of America. The jurisdic- 
tion of the District Court rested upon the Act of June 25, 
1948, c. 646; 62 Stat. 930, as amended; U.S.C.A. Title 28, 
sec. 1331, 1332. 


This Court has jurisdiction to review the order pursuant 
to the Act of June 25, 1948, c. 646, 62 Stat. 929, as amended; 
U.S.C.A. Title 28, see. 1291. 


STATEMENT OF THE CASE 


This is an employee discharge case involving a federal 
civil service employee of the United States. 


Appellant, plaintiff below, was, until February 14, 1955, 
employed as a firefighter (general) by the United States 
Air Force at Andersen Air Force Base on the Island of 
Guam. On said date of February 14, 1955, appellant was 
removed ‘‘for cause’’ from his job. Said removal was un- 


justified and was accomplished by actions contrary to and 
proceedings not in compliance with the requirements of 
the applicable regulations of the Department of the Air 
Force and of the Civil Service Commission. 


Following a series of administrative appeals and denials 
thereof extending over a period of approximately two 
years, appellant’s removal was reviewed by the Office of 
the Secretary of the Air Force, and, based upon that re- 
view, the Secretary ordered that appellant be restored to 
his former position or to one of like seniority, status, and 
pay at Andersen Air Force Base. 


Appellant, however, was not restored to his former posi- 
tion; nor was he given a position of like seniority, status 
and pay. He was given instead a temporary appointment 
which carried with it retention rights inferior to those 
which he had held immediately prior to the improper re- 
moval; and on the following day he was served with notice 
that he was to be separated by a reduction in force action 
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(‘RIF’). He was so separated, and he remains so sep- 
arated, although he has obtained other federal employment. 


Appellant exhausted his administrative remedies in his 
efforts to have the ‘‘RIF”’ set aside and to obtain a restora- 
tion to his former job or to one of like seniority, status, 
and pay. Those efforts were unsuccessful, the final denial 
being rendered on August 1, 1957. 


On June 17, 1960, appellant, still a resident of the Island 
of Guam, filed action in the Court below seeking equitable 
relief in the forms of a declaratory judgment declaring 
null and void the aforesaid removal for cause and ‘‘RIF”’, 
and a mandatory injunction ordering that all references 
to said removal and ‘‘RIF”’ be expunged and withdawn 
from his employment records and that he be reinstated 
with all rights and status which would have accrued during 
the period of unlawful removal and separation, and with 
all salary and compensation lost as a result of said removal 
and separation. 


Appellees, defendants below, without having answered, 
moved to dismiss the complaint on the grounds that it 
failed to state a claim upon which relief could be granted. 
Appellees attached to their motion the affidavit of an em- 
ployee of the Civil Service Commission for the purpose 
of establishing the date on which appellant had exhausted 
his administrative remedies, and the defense of laches was 
the only basis urged and relied upon in support of the 
motion. Appellant filed timely opposition. After hearing 
oral argument by counsel for both sides, the Court below 
ruled that the motion would be treated as a motion for 
summary judgment and that summary judgment would be 
entered dismissing the complaint with prejudice. Such an 
order has been signed and entered. 
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RULES INVOLVED 


The relevant parts of the Federal Rules of Civil Pro- 
cedure are: 


Rule 8(c), General Rules of Pleading—Affirmative 
Defenses. In pleading to a preceding pleading, a 
party shall set forth affirmatively accord and satis- 
faction, arbitration and award, assumption of risk, 
contributory negligence, discharge in bankruptcy, 
duress, estoppel, failure of consideration, fraud, illegal- 
ity, injury by fellow servant, laches, license, payment, 
release, res judicata, statute of frauds, statute of limi- 
tations, waiver, and any other matter constituting an 
avoidance or affirmative defense. 


Rule 12(b), Defenses and Objections—How Pre- 
sented. Every defense, in law or fact, to a claim for 
relief in any pleading, whether a claim, counterclaim, 
cross-claim, or third-party claim, shall be asserted in 
the responsive pleading thereto if one is required, ex- 
cept that the following defenses may at the option of 
the pleader be made by motion: (1) lack of jurisdic- 
tion over the subject matter, (2) lack of jurisdiction 
over the person, (3) improper venue, (4) insufficiency 
of process, (5) insufficiency of service of process, (6) 
failure to state a claim upon which relief can be 
granted, (7) failure to join an indispensable party. A 
motion making any of these defenses shall be made 
before pleading if a further pleading is permitted. No 
defense or objection is waived by being joined with 
one or more other defenses or objections in a respon- 
sive pleading or motion. If a pleading sets forth a 
claim for relief to which the adverse party is not re- 
quired to serve a responsive pleading, he may assert 
at the trial any defense in law or fact to that claim for 
relief. If, on a motion asserting the defense numbered 
(6) to dismiss for failure of the pleading to state a 
claim upon which relief can be granted, matters out- 
side the pleading are presented to and not excluded by 
the court, the motion shall be treated as one for sum- 
mary judgment and disposed of as provided in Rule 
56, and all parties shall be given reasonable oppor- 
tunity to present all material made pertinent to such a 
motion by Rule 56. 
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STATEMENT OF POINTS 


1. The Court below erred in granting and entering sum- 
mary judgment dismissing the complaint on the grounds of 
laches when the only pertinent fact of record before the 
Court was the time interval between the date of plaintiff’s 
exhaustion of his administrative remedies and the date of 
the filing of the complaint. 


2. The Court below erred in allowing the defense of 
laches to be raised by motion to dismiss. 


3. The Court below erred in allowing the defense of 
laches to be raised prior to answer by motion to dismiss 
treated as a motion for summary judgment. 


SUMMARY OF ARGUMENT 
L 


The defense of laches is an affirmative defense consisting 
principally of a showing that there has been such a change 
of conditions during the time interval since the cause of 
action arose that it would be inequitable and prejudicial to 
enforce the asserted right at so late a date. 


Appellees’ motion to dismiss on the ground of laches 
was not supported by any showing of change of conditions 
or prejudice to result from a granting of the reliefs sought. 


Appellees’ motion, therefore, did not affirmatively raise 
the defense of laches, and the Court erred in dismissing 
the complaint thereon. 


Il. 


Appellees’ sole showing in support of their motion as- 
serting the defense of laches was a showing that appellant 
had allowed approximately thirty-four (34) months to 
intervene between the exhaustion of his administrative 
remedies and the institution of suit. The Court below 


6 


granted the motion, thus treating the time lapse of 34 
months as laches per se. 


But laches is an equitable defense, depending upon a 
change of conditions and prejudice rather than the mere 
passage of time. 


The Court below erred, therefore, in finding that the 
time lapse of 34 months, standing alone, constituted laches 
per se warranting a dismissal of appellant’s complaint. 


Ii. 


At the time of the hearing on defendants’ motion to dis- 
miss treated as a motion for summary judgment, the only 
fact of record before the Court relating to the defense of 
laches was the time interval between the date of appellant’s 
exhaustion of his administrative remedies and the date of 
the filing of the complaint. 


There was no showing, either from the complaint or 
from the affidavit, that appellees had made or had experi- 
enced a change of position during that time interval, nor 
was there any fact of record before the Court to support a 
finding that prejudice to the appellees would result from 
the granting at that time of the reliefs, or any one of the 
reliefs, sought. 


There therefore were not sufficient facts before the Court 
to justify a dismissal of the complaint on the ground of 
laches, and the Court’s action in granting such a dismissal 
was error. 


Iv. 


By effect of Rule 8(c) of the Federal Rules of Civil Pro- 
cedure, the equitable defense of laches must be pleaded as 
an affirmative defense. Rule 12(b) of said Rules requires 
that every defense to a claim shall be asserted in the re- 
sponsive pleading thereto, if one is required. It is clear, 
therefore, that the defense of laches may be raised against 
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a claim set forth in a complaint only by its assertion as a 
defense in an answer to the complaint. 


That the defense of laches may not be raised by motion 
to dismiss is made all the more clear by the fact that Rule 
12(b) goes on to permit by exception, the making of certain 
specified defenses by motion—but laches is not one of those 
enumerated exceptions. 


The Court below erred, therefore, in allowing the defense 
of laches to be raised by motion to dismiss. 


V. 


The reasoning set forth in section IV hereof applies 
equally as well under the language of the Rules to a motion 
for summary judgment as it does to a motion to dismiss 
for failure to state a claim upon which relief can be granted, 
and, therefore, the Court below was equally in error in 
allowing the defense of laches to be raised prior to answer 


by a motion to dismiss treated as a motion for summary 
judgment. 


VI. 


Even if the defense of laches was properly raised by the 
motion to dismiss treated as a motion for summary judg- 
ment, genuine issues as to facts material to the question of 
laches existed and were unresolved at the time of the ruling 
on the motion. Summary judgment, therefore, could not 
lie, and the Court below erred in dismisisng the complaint 
on the motion. 
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ARGUMENT 
L 


Appellees’ Motion Did Not Affirmatively Raise the 
Defense of Laches 
The only fact offered by appellees in support of their 
motion to dismiss on the ground of laches was the fact that 
approximately thirty-four (34) months had elapsed between 
the date of appellant’s exhaustion of his administrative 
remedies and the date on which he filed suit. 


It is firmly settled law that a time delay alone does not 
constitute laches. As the Supreme Court said in the case 
of Galliher v. Cadwell, 145 U.S. 368, 373, 12 S. Ct. 873, 36 
L. Ed. 738: 


_.. laches is not, like limitation, a mere matter of 
time; but principally a question of the inequity of 
permitting the claim to be enforced, an inequity founded 
upon some change in the condition or relation of the 
property of the parties. 


Before the doctrine of laches may be applied, therefore, 
it must have been shown that the enforcement of the 
aserted right would work an injustice upon the party 
pleading the laches (Mount Vernon Savings Bank v. Ward- 
man, 84 U.S. App. D.C. 343, 173 F. 2d 648; Hoehn v. Crews, 
144 F. 2d 655, 671, cert. den., 323 U.S. 773 65 S. Ct. 135, 89 
L. Ed. 618, reh. den. 323 U.S. 817, 65 S. Ct. 312, 89 L. Ed. 
649, affm’d, 324 U.S. 200, 65 S. Ct. 600, 89 L. Ed. 870). 


The appellees in this case put in no evidence tending 
to establish that they would be prejudiced by a granting 
of the reliefs sought. Their motion, therefore did not 
affirmatively raise the defense of laches. 


Appellant submits, therefore, that appellees’ motion did 
not raise the defense of laches, and that the Court below 
erred in dismissing the complaint on a ground not properly 
before it. 
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IL 


Time Lapse of Thirty-Four Months, Standing Alone, Does Not 
Constitute Laches Per Se 

The Court below dismissed appellant’s complaint upon 
appellees’ showing of the single fact that there had been 
a time lapse of approximately thirty-four (34) months prior 
to his institution of the suit. In so doing, the Court 
treated that period of delay as laches per se as to the en- 
tire complaint. 


But the rule of the Galliher case, supra, as quoted and 
followed in the ease of Sis v. Boarman, 11 App. D.C. 116, 
123: and as reaffirmed by the Supreme Court in Holmberg 
v. Armbrecht, 327 U.S. 392, 396, 66 S. Ct. 582, 90 L. Ed. 
743, establishes beyond question the fact that the essential 
ingredient of laches is prejudice resulting from some 
change of condition on the part of one of the parties. 


It is clear, therefore, that a time lapse of thirty-four 


(34) months does not constitute laches per se, and the 
Court’s dismissal of the complaint on the basis of appellees’ 
showing of that fact alone was error. 


TI. 


There Were No Facts Before the Court to Support a 
Finding of Laches 

The allegations of the complaint contain no facts from 
which it could be inferred that laches should bar appellant 
from the reliefs sought. On the contrary, those allegations 
make it clear beyond doubt that the granting at this time 
of the reliefs prayed for could not cause prejudice or 
hardship to the appellees in any greater measure than 
would have occurred in the effecting of such reliefs 
at an earlier time. Paragraphs 7-15 of the complaint 
indicate that appellant was improperly removed from 
his job as a federal employee, that he sought and 
won an administrative reversal of the removal order, that 
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it was ordered that he be restored, that he was not properly 
restored, and that he was ‘‘RIFed’’ on the day following 
a purported restoration. They show also that the fore- 
going sequence of events spanned a period slightly in ex- 
cess of two years. The affidavit submitted with appellees’ 
motion to dismiss establishes that appellant spent another 
five months in pursuing his administrative remedies against 
the improper ‘‘RIF’’. Paragraphs 19 and 20 of the com- 
plaint indicate that, as a result of the improper treatment 
he has received, appellant is unable to obtain employment 
comparable to that from which he was unlawfully removed, 
and that he has been seriously and permanently prejudiced 
in his attempts to obtain other employment by the un- 
favorable inferences existing in his personnel records. 


In his prayers for relief, appellant prayed for a nulli- 
fication of the unlawful removal and separation by ‘‘RIF’’, 
a clearing of those matters from his personnel record, and 
a reinstatement with accrued rights, status, and lost income. 


A consideration of the matters prayed for makes it clear 
that they can be accomplished at this time with no more 
difficulty or inconvenience than would have been experi- 
enced if they had been done at any earlier date. The 
nullification order, the clearing of the personnel record, 
and the reinstatement are all steps which would have been 
necessary irrespective of the time of suit. 


We have nothing in this case comparable to the usual 
situation in which a new employee has been installed 
during the period of the delay in bringing suit. The new 

—Sbployes was installed in. Hus ate Coe eee dof 
v the initial removal, and the task of restoring appellant or 
of placing him into a position of like seniority, status, 
and pay was a task which defendants’ representatives 
should have accomplished when the Secretary of The Air 
Force ordered them to. The proper effecting of that order 
would have caused certain inconveniences then, the same as 
it will now, and instead of addressing themselves to it 
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at that time, they simply set up a ‘‘RIF’’. Certainly they 
cannot be heard now to complain about being made to do 
at this time what they should have done then. 


Nor do we have in this case anything comparable to 
the usual situation in which the granting of the relief 
sought in appellant’s prayer for recovery of lost com- 
pensation would result in double payment by the Govern- 
ment for the same job done. Appellant in this case is, 
and for a long while has been, employed at another Gov- 
ernment facility on the Island. He has given eredit in his 
claim for all earnings from that employment, but, due to 
his present age of 61 and the unfavorable inferences flow- 
ing from the unjustified and unfounded entries in his per- 
sonnel records, he has been unable to obtain employment 
paying as much as he had been earning prior to his re- 
moval. And obviously, he is physically unable at this stage 
of his life to work his way back up through the ranks as a 
firefighter in order to reach again the pay level to which 
he had advanced prior to the removal. All that he has 
asked for in the way of compensation is the differ- 
ence between what he would have earned but for the 
unjustified removal and ‘‘RIF’’ and what he has been 
able to earn through other employment with the same 
government. No measure of recovery could be more 
fair. 


With respect to the prayers for nullification of the un- 
lawful removal and separation by ‘‘RIF’’, and for a 
clearing of those matters from plaintiff’s personnel records, 
it is again clear that no prejudice to defendants could 
result from the granting of those reliefs at this time. It 
cannot be reasonably contended that an order of this 
Court nullifying the unlawful acts would hurt anyone. 
And even if some injury were to result, it cannot be said 
that such injury has been caused or increased by any delay 
on the part of the plaintiff in bringing this suit. The 
same is true with respect to plaintiff’s prayer for a clearing 
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of his employment record. The ministerial task of remov- 
ing references to the unlawfully accomplished removal and 
separation by ‘“‘RIF’’ will be no more difficult now than 
it would have been at an earlier date, and defendants 
cannot in good faith say that they would be prejudiced 
by being required to do it now. Exactly the same work 
will be required irrespective of the date of suit. 


With further reference to appellant’s prayer seeking 
recovery of lost compensation, if the facts of the case 
should disclose that he is not equitably entitled to the 
full amount prayed for, either due to laches or any other 
proper defense, then it will be within the discretion of 
the trial Court to limit his recovery to that amount to 
which he is fairly entitled. 


It is obvious, therefore, that laches is not a valid defense 
in this case to at least some, if not all, of the relief 
prayed for in the complaint. The defense of laches is not 
intended to punish (Swart v. Johnson, 48 Cal. App. 2d 824, 
120 P. 2d 699; Brewer v. Simpson, 53 Cal. 2d 567, 349 P. 
2d 289), and it therefore cannot be used to defeat an en- 
tire complaint in a situation where some or all of the relief 
prayed for can be granted without having prejudiced the 
defendant. 


Appellant submits, therefore, that the Court below erred 
in dismissing the complaint on the ground of laches for 
the reason that there were not sufficient facts before the 
Court to justify a finding of laches as to the entire com- 
plaint. 


IV. 
Defense of Laches May Not Be Raised By Motion to Dismiss 
In addition to the facts that appellees’ motion did not 
affirmatively raise the issue of laches, and that there 
were no grounds for the finding of laches and the dis- 
missal of the complaint, appellant was further prejudiced 
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by the Court’s refusal to require that the appellees com- 
ply with the appropriate procedural rules. 


Rule 8(c) of the Federal Rules of Civil Procedure pro- 
vides in pertinent part that: 


8.... (ce) Affirmative Defenses. In pleading to a 
preceding pleading, a party shall set forth affirmatively 
accord and satisfaction,.., .., laches, .., .., and any 
other matter constituting an avoidance or affirmative 
defense. 


And Rule 12(b) then requires that: 
... Every defense, in law or fact, to a claim for re- 


lief in any pleading . . . shall be asserted in the re- 
sponsive pleading thereto if one is required... . 


The Rules are clear, therefore, in their requirement that 
in order to raise the affirmative defense of laches against a 
claim made in a complaint, said defense must be asserted 
in the answer thereto, and may not be raised by a motion 
to dismiss (Riley v. Titus, 89 U.S. App. D.C. 79, 190 F. 
2d 653, 656, cert. den., 342 U.S. 855, 72 S. Ct. 82, 96 L. Ed. 
644, reh. den., 342 U.S. 889, 72 S, Ct. 179, 96 L. Ed. 667; 
Callaway v. Hamilton Nat. Bk. of Wash., 90 U.S. App. 
D.C. 228, 195 F. 2d 556, 562). 


The reasonableness and desirability of such a rule is 
made clear when we bear in mind that laches is an equi- 
table defense and, as such, can be determined and applied 
or rejected only after a weighing of all the relevant facts 
of the case. (Hammond v. Hopkins, 143 U.S. 224, 250, 12 
S. Ct. 418, 36 L. Ed. 134; Pfister v. Cow Gulch Oil Co., 189 
F. 2d 311, cert. den., 342 U.S. 887, 72 S. Ct. 177, 96 L. Ed. 
665). Those same facts will of necessity be relied upon and 
interwoven with other facts to be relied upon in the presen- 
tation or defense of the other issues of the case, and to 
allow such an expansive and all-embracing issue as laches 
to be singled out for a separate determination would be 
tantamount to allowing the party raising it to put the party 
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against whom it is asserted to the intolerable task of a 
multiple proof of his claim—once to overcome the assertion 
of laches, and again on the trial of the merits. 


The foregoing considerations apply with unusual force 
and vigor in the case now before the Court because the 
appellant, although a native of the United States, is and 
for some time has been a resident of the Island of Guam, 
and to require multiple proofs in this case would work 
peculiar prejudice and hardship upon him. 


That the Rules do not contemplate that the defense of 
laches may be raised by motion is further evidenced by 
the fact that Rule 12(b) specifically enumerates certain 
defenses which, as exceptions to the general rule may be 
made by motion; but laches is not included among those 
exceptions. And again, the apparent reason is that those 
exceptions consist of defenses technical in nature and 
factually unrelated to the general issues. The issues in- 
volved in the determination of the defenses of lack of juris- 
diction, improper venue, insufficiency of process, and in- 
sufficiency of service of process, as examples of those ex- 
cepted defenses, will turn on facts independent of and un- 
related to the facts needed in the determination of sub- 
stantive issues of the case itself. But that is not the situ- 
ation with the issue of laches, since, as has been pointed 
out, the determination thereof requires a weighing and 
balancing of all the relevant facts of the case. 


In this case, however, the Court allowed appellees to 
raise the issue of laches prior to having responded by 
answer to the allegation of the complaint. No issues hav- 
ing been joined at that point, and the appellees having set 
forth none of the necessary facts in support of their 
claim of laches, the Court’s treating of the issue as having 
been properly raised was reversable error. 


The proof of prejudices resulting from a granting of the 
reliefs sought was, under the Rules and according to all 
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right reason, a burden to be borne by appellees. But 
they did not attempt to meet that burden. They offered 
not one scintilla of evidence on the points—and yet ap- 
pellant was required to proceed as if the necessary proofs 
had been made. 


In so holding the Court was clearly in error since such 
procedure was patently violative of the procedural rules 
cited supra, and the error was prejudicial to appellant in 
that, by relieving appellees of their burden of proof, it 
placed upon appellant the impossible task of proving nega- 
tives—that is, proving the absence of any prejudices re- 
sulting to appellees from a hearing of the case at this time. 


Appellant contends, therefore, that the plain language 
and clear meaning of the procedural rules preclude the 
raising by motion to dismiss of the defense of laches, and 
that the Court’s allowance thereof over his timely objec- 
tion was further prejudicial error. 


v. 


Defense of Laches May Not Be Raised By Motion to Dismiss 
Treated as a Motion for Summary Judgment 


The facts that appellees submitted an affidavit with their 
motion to dismiss for failure to state a claim upon which 
relief could be granted, and that the affidavit was not 
excluded by the Court below, have the effect under Rule 
12(b) of requiring that the motion be treated as one for 
summary judgment, but that transformation in no manner 
makes the new motion any more capable of raising the 
defense of laches than was the old. The language of 
Rule 12(b), in requiring that every defense shall be 
asserted in the responsive pleading, effectively precludes 
the use of any motion to raise a defense, with the exception 
of the specifically excepted defenses, and leaves no room 
for the contention that a non-excepted defense may be 
raised by one motion whereas it may not be raised by 
another. 
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As has been pointed out, the defense of laches is not 
within the specifically excepted group. It therefore may 
not be raised by motion prior to pleading, including a 
motion to dismiss treated as a motion for summary judg- 
ment, and the Court below erred in allowing it to be so 
raised over appellant’s objection. 


VI. 


Even if Defense of Laches Was Properly Raised By Motion to 
Dismiss Treated as a Motion for Summary Judgment, 
Summary Judgment Could Not Lie on Facts Presented 


Even if this Court should hold that the defense of laches 
was properly raised by appellees’ motion to dismiss treated 
as a motion for summary judgment, the Court below was 
still in error in dismissing the complaint by summary 
judgment. 


As pointed out in sections I and II hereof, the issue of 
laches turns principally upon the factual questions of 


change of conditions and prejudice. Appellees tendered 
no proof with respect to either of them, and appellant, of 
course, had denied their existence. Facts of that nature 
are material and essential to the issue, and none had been 
offered at the time of the hearing of the motion. 


Summary judgment lies only when the pleadings, 
depositions, admissions and affidavits, if any, show ‘‘that 
there is no genuine issue as to any material fact and that 
the moving party is entitled to judgment as a matter of 
law’”’ (FRCP 56(c), U.S.C.A., Title 28, sec. ¢). 


Appellant contends that genuine issues as to facts 
material to the issue of laches existed and had not been 
resolved at the time of the ruling on the motion, and, there- 
fore, that the Court below erred in granting summary 
judgment thereon. 
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CONCLUSION 


As a result of the aforesaid substantive and procedural 
errors on the part of the Court below, appellant is being 
deprived of his just entitlements without a fair trial and 
without due process of law. This Court should reverse the 
order of the District Court and remand this cause for 
appropriate proceedings, and appellant so prays. 


Respectfully submitted, 


Pav M. RHoves 
Sommers T. Brown 
612 Barr Building 
Washington 6, D. C. 
Attorneys for Appellant 


Of Counsel: 


Ruopes, Siums & Brown 
612 Barr Building 
Washington 6, D. C. 
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Dated: June 47, 1961 


CONTENTS OF JOINT APPENDIX 


Civil Docket Entries in Court Below 


Complaint for Declaratory Judgment and Mandatory 
Injunction 


Motion to Dismiss 
Affidavit of Mary V. Wenzel 


Opposition to Motion to Dismiss 


Order Dismissing Complaint 


Notice of Appeal 


JOINT APPENDIX 


Civil Docket 
United States District Court for the District of Columbia 


Date Proceedings 
1960 
Junel7 Complaint, appearance filed 


June17 Summons, copies (6) and copies (6) of Complaint 
issued #1, +2, +4, ser. 6-20; U.S. Atty. ser. 6-17; 
Atty. Gen. 6-23. 


Aug.16 Stipulation extending time within which defts. 
may answer above-entitled cause to and including Oc- 
tober 15, 1960 (Fiat—Hart, J.) filed 


Oct.14 Stipulation extending time for defts. to answer 
until Nov. 14/60 (FIAT) McLaughlin, J. 


Nov.14 Stipulation extending time for defts. to plead to 
and including Dee. 15, 1960 (fiat) McLaughlin, J. 


Dee. 15 Motion of defts. to dismiss; ¢e/m 12-15-60; appear- 
ance of Oliver Gasch, Edward P. Troxell, John F. 
Doyle; John Jude O’Donnell; P & A; Exhibit 1; M.C. 
12-15-60. filed 


Dec. 30 Stipulation of counsel extending pltf’s time to re- 
spond to deft’s motion to dismiss to and including Jan- 
uary 15, 1961. filed 


1961 


Jan.16 Opposition of pltf to defts motion to dismiss; ser. 
ackn; P & A. filed 


Feb.13 Order entering summary judgment for defts; dis- 
missing complaint with prejudice and costs. (N) 
Matthews, J. 
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Mar. 14 Notice of appeal by pltf; copy mailed to Oliver 
Gasch; deposit by Brown $5.00 filed 


Apr.4 Cost bond on appeal of pltf. in amount of $250.00 
with Glens Falls Insurance Co. approved Curran, J. 


(Filed June 17, 1960) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1875-60 
Leann A. CHappELte, P. 0. Box 1224, Agana, Guam, Mari- 
ana Islands, Plaintiff, 
v. 
Dvup.ey C. SHarp, Secretary of the Department of the Air 
Force, The Pentagon, Arlington, Virginia, 
Rocer W. Jonrs, Commissioner, Civil Service Commission, 
F and Eighth Streets, N.W., Washington, D. C., 


Freperick J, Lawton, Commissioner, Civil Service Com- 
mission, F and Highth Street, N.W., Washington, D. C., 
and 


Barzgara Bates GUNDERSON, Commissioner, Civil Service 
Commission, F and Eighth Streets, N.W., Washington, 
D. C., Defendants. 
Complaint for Declaratory Judgment and 


Mandatory Injunction 
(Improper Discharge of Federal Employee) 


Comes now plaintiff, by his attorneys, and states to this 
Honorable Court that: 


1. This action arises under the Act of June 11, 1946, c. 
324, see. 10; 60 Stat. 243; U.S.C. Title 5, sec. 1009; and 
also under the Fifth Amendment of the Constitution of the 
United States of America, as hereinafter more fully ap- 


3 


pears. The amount in controversy, exclusive of interest 
and costs, exceeds the sum of ten thousand dollars, and the 
jurisdiction of this Court is founded upon the Act of June 
25, 1948, ¢. 646; 62 Stat. 930; U.S.C. Title 28, sec. 1331 and 
sec. 1332. 


2. Plaintiff is a citizen of the United States of America 
and a resident of the island of Guam, M. I.; and defendants 
are citizens of the States of Virginia and Maryland and of 
the District of Columbia, and hold public offices headquar- 
tered in the State of Virginia and the District of Columbia. 


3. Defendant Sharp is the incumbent Secretary of the 
Department of the Air Force of the United States of Amer- 
ica and Defendants Jones, Lawton, and Gunderson are the 
incumbent Commissioners of the Civil Service Commission 
of the said United States. 


4. For some time prior to and until February 14, 1955, 
plaintiff was employed in the capacity of Firefighter (Gen- 
eral) by the Department of the Air Force at Andersen Air 
Force Base, Guam, M. I. 


5, During said time plaintiff’s civil service grade was 
GS-081-10, S/4, and the nature of his appointment was 
“‘Exeepted Appointment”’ as established by the Civilian 
Advisory Council of the Department of Defense effective 
January 23, 1955. 


6. Said ‘“‘Excepted Appointment”’ was a permanent type 
of appointment corresponding to career appointment in the 
competitive service and it placed plaintiff in Tenure Group 
I for reduction in force purposes. 


7. By effect of notice dated February 15, 1955, plaintiff 
was removed from said position. 


8. The removal of plaintiff as aforesaid, and as upheld 
in the local grievance hearing had thereon, was unjustified 
and was accomplished by actions contrary to and proceed- 
ings not in compliance with the requirements of the appli- 
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cable regulations of the Department of the Air Force and 
of the Civil Service Commission. 


9. Following a series of appeals and denials thereof, 
plaintiff’s removal was reviewed by the Air Force Griev- 
ance Review Committee of the Office of the Secretary of the 
Air Force. 


10. Based upon said review, that authority ordered that 
plaintiff be restored to his position as Firefighter (Gen- 
eral), GS-10, or to one of ‘‘like seniority, status and pay 
at Andersen Air Force Base.’’ 


11. Notice of said order was given to plaintiff by letter 
from the Office of the Secretary of the Air Force dated De- 
cember 20, 1956. 


12. By notification of personnel action dated February 
26, 1957, plaintiff was given a ‘Temporary Appointment— 
PER” in the job of ‘‘Supervisory Fire Fighter (General) ”’ 
in the pay grade of GS-081-11 S/2 at Andersen Air Force 
Base. 


13. Said personnel action did not restore plaintiff to a 
position with seniority, status, or pay like to that which he 
had had immediately prior to the unlawful removal. 

14. On the following day, February 27, 1957, plaintiff 
was served with notice that it was necessary to ‘‘separate 
you by reduction in force because of a required reduction 
in personnel.”’ 


15. Plaintiff was separated pursuant to said notice and 
he remains so separated. 


16. Plaintiff has exhausted his administrative remedies 
in this matter. 


17. The original removal of plaintiff from his job and 
the affirmances thereof were obtained and made as the re- 
sult of- unwarranted and unjustified charges by his super- 
visor who, for personal reasons, wished, planned, and ulti- 
mately obtained said removal for the purpose of opening 
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the job position to a subordinate more personally favored 
by said supervisor. 


18. Plaintiff’s defense of his rights in this matter was 
so hampered and limited by violations by the removing 
authorities of the provisions of the applicable regulations 
that plaintiff has been denied due process of law. 


19. During the two years and more while plaintiff was 
pursuing his administrative remedies in this matter, he was 
necessarily out of work for a time, was denied other posi- 
tions as a result of the pendency of the ‘‘removal for cause”’ 
action, and had to accept positions paying considerably less 
than he was making immediately prior to the unlawful re- 
moval and separation. 


20. As a result of the aforesaid unlawful removal and 
separation, plaintiff has had to settle for, and is now em- 
ployed at, a job paying considerably less than what plain- 
tiff was earning in his former position. 


21. Plaintiff has been damaged to the extent of twenty- 
eight thousand eight hundred dollars ($28,800.00) repre- 
senting net loss of earnings resulting from the aforesaid 
unlawful removal and separation. 


Wuererore, plaintiff prays that order of this Court issue 
declaring his removal and separation to be null and void, 
ordering that any and all references thereto be expunged 
and withdrawn from his employment records, ordering that 
he be reinstated by defendant Sharp with all rights and 
status which would have accrued during the period of un- 
lawful removal and separation and with all salary and com- 
pensation lost as a result of the unlawful removal and sepa- 
ration, and also ordering such other and further relief as 
is Just and proper. 

/s/ Sommers T. Brown 
/s/ Pacu M. Raoves 
612 Barr Building - 
Washington 6, D. C. 
Attorneys for Plaintiff 
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(Filed December 15, 1960) 


Motion to Dismiss 
————— 


Now come the defendants, through their attorney the 
United States Attorney, and move that the complaint be 
dismissed because it_fails to state a claim upon which re- 
lief can be granted. 
—_—_—_— ar 


Attached hereto and made a part of this motion is an 
affidavit of Mary V. Wenzel, Executive Assistant to the 
Commissioners, United States Civil Service Commission. 
This is identified as Government Exhibit No. 1. 


/s/ Oliver Gasch 
Ouiver GascH 
United States Attorney 


/s/ Edward P. Troxell 
Epwarp P. TroxE.u, Principal 
Assistant United States Attorney 


/s/ Jobn F. Doyle 
Joun F. Dorie 
Assistant United States Attorney 


/s/ John Jude O’Donnell 
Joxun Juve O’DonNELL 
Assistant United States Attorney 


(Filed December 15, 1960) 


UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 


I, Mary V. Wenzel, being duly sworn, depose and say that 
I am the Excutive Assistant to the Commissioners, United 
States Civil Service Commission; that I have caused to be 
examined the records of said Commission which are in my 
custody and control relating to an appeal entered before 
said Commissioner by Leland A. Chappelle, in 1957 a civil- 
ian employee of the Department of the Air Force; that the 


7 


following papers, among others, are contained in and are 
part of the record of proceedings in said appeal: 


1. Mr. Chappelle’s letter of appeal dated March 8, 1957 
directed to the Regional Director, Twelfth U. S. Civil Serv- 
ice Region, requesting a review of his separation from the 
civil service on June 15, 1957 due to reduction in force. 


2. Copy of letter of April 25, 1957, to Mr. Chappelle ad- 
vising him of the decision of the Twelfth Regional Office 
sustaining the separation action. 


3. Mr. Chappelle’s letter of appeal dated May 14, 1957 
to the Commission’s Board of Appeals and Review. 


4. Copy of a letter mailed on August 1, 1957 from the 
Chairman, Board of Appeals and Review, and addressed to 
Mr. Chappelle at Box 1224, Agana, Guam, M. I., notifying 
him of the decision of said Board affirming the decision of 
the Twelfth Regional Office and sustaining the separation 
action taken by the Department of the Air Force. 


I further state that the letter of August 1, 1957, last- 
described above, was the final administrative action taken 
by the Commission in connection with Mr. Chappelle’s re- 
duction-in-force appeal; and that the Commission has re- 
ceived no subsequent application or request from Mr. Chap- 
pelle for further consideration or action concerning his 
separation. 

/s/ Mary V. WENZEL 
Executive Assistant to the Commissioners 


Mary V. Wenzel, personally known to me to be the duly 
appointed Executive Assistant to the Commissioners, 
United States Civil Service Commission, made oath that 
the foregoing statement is true and correct to the best of 
her knowledge and belief, and subscribed it in my presence 
on this day of December, 1960. 


/s/ V. Z. DEE, 
Notary Public 
(Notarial Seal) 
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(Filed January 16, 1961) 
Plaintiff's Opposition to Defendants’ Motion to Dismiss 


Comes now the plaintiff, by his attorney, to oppose de- 
fendants’ motion to dismiss, and for cause says that: 


1. By attempting to raise the issue of laches by this 
motion, defendants would have the Court return to the 
oppressive and intolerable procedure under which the case 
would, in effect, have to be tried twice. A ruling on the 
merits on this motion must depend upon a consideration 
of all the relevant facts, and then, at the time of the trial 
of the case itself, those same facts would have to be re- 
developed on a second record. 


2. The Federal Rules of Civil Procedure specifically 
require that the issue sought to be raised by this motion 
shall be raised as an affirmative defense in a responsive 
pleading. 


3. Defendants have not filed an answer in this action 
and they have, therefore, full opportunity to raise the 
issue in the manner contemplated and prescribed by the 
applicable rules of procedure. 


4. Even if the issue could be raised by motion at this 
time, this motion must fail because the complaint clearly 
states a claim upon which relief can be granted, and the 
facts of the case do not support the equitable defense of 
laches, 


s/ 
Sommers T. Brown 
612 Barr Building 
910 17th Street, N. W. 
Washington 6, D. C. 
Attorney for Plaintiff 
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(Filed February 13, 1961) 
Order 


Upon consideration of defendants’ motion to dismiss, 
opposition thereto, arguments thereon, and it appearing 
that matters outside the pleadings in affidavit form were 
presented and not excluded, the Court, pursuant to Rules 
12 (b) and 56 of the Federal Rules of Civil Procedure, 
treats said motion as one for summary judgment and it is 
by the Court this 13th day of February, 1961, 


Orperep, that defendants’ motion to dismiss herein 
treated as a motion for summary judgment be, and the same 
is hereby, granted, and it is 


Furtruer Orperep, that summary judgment be 
same hereby is, entered for defendants dismissing the com- 
plaint with prejudice and with costs. 


s/ Burnrra SHELTON MATTHEWS 


United States District Judge 


(Filed March 14, 1961) 


Notice of Appeal 


Notice is hereby given this 14th day of March, 1961, 
that plaintiff, Leland A. Chappelle, hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 13th day of 
February, 1961 in favor of all defendants against said 
plaintiff. 

Sommers T. Brown 
Attorney for Plaintiff 
612 Barr Building 
Washington 6, D. C. 
ME 8-1785 
Serve: Oxiver GascH 
U. S. Attorney 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 
For the 
District of Columbia 
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_ Srph ly Sewer 


CLERK 


No. 16310 


LELAND A. CHAPPELLE, Appellant 


DUDLEY C. SHARP, Secretary of the Air 
Force, et al., Appellees 


APPELLANT'S PETITION FOR REHEARING 


Paul M. Rhodes 
Sommers T. Brown 


612 Barr Building 
Washington 6, D. C. 


Of Counsel: Attorneys for Appellant 
RHODES, SIMMS & BROWN 
612 Barr Building 
Washington 6, D. C. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
eS 
LELAND A. CHAPPELLE, 


Appellant 
No. 16310 


DUDLEY C. SHARP, Secretary of the 
Air Force, et al., 


ee a a a a ee ee ee ee er ee” 


Appellees 


APPELLANT'S PETITION FOR REHEARING 


The appellant, by his attorney, hereby petitions the Court to grant 
a rehearing in this cause, and upon said rehearing and farther considera- 
tion to reverse the decision entered herein on November 22, 1961, and 
enter decision in favor of petitioner. For grounds of this petition, peti- 
tioner states that: 

1. The said decision herein affirmed the judgment of the court 
below dismissing appellant's complaint on the grounds of laches upon 
appellees’ motion to dismiss for failure to state a claim upon which 
relief could be granted, which motion was accompanied by an affidavit 
and was treated as a motion for summary judgment in accordance with 


Rule 12(b), F.R.C. P. 


2. Said decision, however, wholly overlooked and failed to con- 
sider the principal issues raised by this appeal, to wit: the fact that 
the issue of laches had not been affirmatively raised in the court below, 
and that even if it had been so raised there were not sufficient facts 
before the court to support the defense. 

3. As set forth more fully in section IV of appellant's brief, 
under the Federal Rules of Civil Procedure the defense of laches is an 
affirmative defense which may be raised only by pleading in a responsive 
pleading when such a pleading is allowed. Appellees had not filed an 
answer to the complaint in the court below prior to their filing of the 
motion to dismiss for failure to state a claim upon which relief could 
be granted, and, therefore, that motion to dismiss was incapable of 
raising, and did not raise, the issue of laches. The law on this point 
has been set forth by this Court in the cases of Riley v. Titus, 89 U.S. 
App. D.C. 79, 190 F. 2d 653, 656, cert. den. 342 U.S. ‘889, 72 S.Ct. 
179, 96 L. Ed. 667, and Callaway v. Hamilton Nat. Bk. ae Wash., 90 
U.S. App. D.C. 228, 195 F. 2d 556, 562. Those cases were pointed 
out to the Court both in appellant's brief and in the oral argument. In 


failing to give consideration to the established law on this point, the 


Court reached an incorrect result in its decision, thus depriving ap- 


pellant of his right to proper judicial process and the opportunity to 
have the issue of laches fairly determined in the manner contemplated 


by the applicable rules of procedure. 


4. Also, as set forth more fully in sections I, I, and III of ap- 


pellant's brief, even if it be said that the defense of laches had been 
raised by the motion to dismiss, the only fact offered by appellees in 
support of that defense was that a period af apnroxiiiat=iy 34 months 
elapsed between the date of appellant's exhaustion of his administrative 
remedies and the date of which he filed suit below. There were no 
facts offered tending to show that appellees had changed their position 
during that time interval or that the granting of any of the reliefs sought 
would be inequitable or prejudicial to appellees as a result of any change 
of condition during the time interval. There were not, therefore, suf- 
ficient facts before the court below upon which the defense of laches 
could be sustained. Laches is an equitable defense and does not turn 
upon the question of time alone. As the Supreme Court has said in 
Galliher v. Cadwell, 145 U.S. 368, 373; 12 S. Ct. 873; 36 L. Ed. 738: 
. . . . laches is not, like limitation, a mere matter 

of time; but principally a question of the inequity of per- 

mitting the claim to be enforced, an inequity founded upon 

some change in the condition or relation of the property 

of the parties. | 
And it is for that reason that the question of laches can be determined 
and applied or rejected only after a weighing of all the relevant facts of 
the case. (Hammond v. Hopkins, 143 U.S. 224, 250; 12S. Ct. 418; 
36 L. Ed. 134; Pfister v. Cow Gulch Oil Co., 189 F. 24311, certden., 


342 U.S. 887, 72S. Ct. 177, 96 L. Ed. 665). 


In failing to give proper consideration to those established prin- 
ciples of law, the Court reached the incorrect result in its decision, 
thus depriving appellant of his opportunity to establish at the time of 
trial that the facts of this case make it clear that some or all of the 
reliefs sought can be granted without prejudice or inequity resulting 


to the appellees due to the time interval before suit. 


5. None of the cases cited by the Court in its decision overrule 


the law established by the cases cited herein and in appellant's brief. 
Those cases cited in the decision constitute only cases fi which laches 
was found to be an applicable defense to the relief sought. They do not 
purport to legislate a change of the provisions of Federal Rules of Civil 
Procedure governing the raising of that defense. Nor do.they purport 
to do away with the necessity for a showing and finding of prejudice or 
inequity to result from the granting of the particular relief sought prior 
to a denial of the claim on the grounds of laches. 

6. Appellant is entitled to have a good faith answer to his com- 
plaint and a fair determination of his right to each of the ‘reliefs sought. 
If the facts to be developed should indicate that certain of the reliefs 
may not be given without undue prejudice to the appellees, then those 
reliefs should be denied; but if any of the reliefs prayed for can be 
granted without such prejudice, then appellant is entitled to them and 


they should be granted. 


7. Appellant has been deprived of his right to a determination af 
his cause in accordance with the provisions and safeguards of the Fed- 
eral Rules of Civil Procedure. He has also been denied his right toa 
fair trial on the merits of his cause by the erroneous application of the 
principles of law relating to the defense of laches. He prays, therefore, 
that the Court reconsider this case and thereupon reverse its prior de - 
cision and enter decision reversing the lower court's judgment and re- 


manding the case for appropriate proceedings. 


Respectfully submitted: 


/s/ Sommers T. Brown 
SOMMERS T. BROWN 
612 Barr Building 
Washington 6, D. C. 
ME 8-1785 
Attorney for Appellant 
CERTIFICATE OF GOOD FAITH 
Counsel hereby certifies that this petition for rehearing is 


presented in good faith and not for the purpose of delay. | 


/s/ Sommers T. Brown 
SOMMERS T. BROWN 


